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CHALLENGES AS REGULATORS FACEWITH FOREIGN PRACTICING

IN KENYA

There are two avenues for admission of foreign practitioners in Kenya.



|.UNDER SECTION |3 OF THE ADVOCATES ACT CAP |6 LAWS OF KENYA

Section |3. Professional and academic qualifications

(1) A person shall be duly qualified if—

m (e) heis for the time being admitted as an advocate of the superior court of a country within the Commonwealth and—
(i) has practised as such in that country for a period of not less than five years; and

(ii) is a member in good standing of the relevant professional body in that country:

We have No problems with this cluster of Advocates and we admit them to the profession and since they submit
themselves to the Regulatory Framework of the Profession they are regulated as such



2. UNDER THE PROTOCOL ESTABLISHING THE EAST AFRICAN COMMUNITY

COMMON MARKET

The Profession is struggling with admission of foreign practitioners to practice in Kenya.

The only way to give effect to the recognition of Professional qualifications is through an MRA which would

essentially give effect to Article | | of the Protocol on the Establishment of the East African Community Common
Market.

The provisions of the Protocol are
= Harmonisation and Mutual Recognition of Academic and Professional Qualifications

= For the purpose of ensuring the free movement of labour, the Partner States undertake to:

®  (a) mutudlly recognise the academic and professional qualifications granted, experience obtained, requirements met, licences or
certifications granted, in other Partner States; and

m (b) harmonise their curricula, examinations, standards, certification and accreditation of educational and training institutions.

= The implementation of this Article shall be in accordance with Annexes to be concluded by the Partner States.



We are struggling with signing the Mutual Recognition Agreement between
the Member states of the EAC and as a result we have not given effect to the
provisions of the Protocol on exchange of professional qualifications.

The Medical Doctors, Architects and Engineers have signed their respective
MOUs.

As a result of the grey areas above, admission for us has mainly been done by
the Bench.
Which is a problem in itself



When we recognize your professional
qualifications;

There are No Restrictions on the areas of
practice or Regulation since you become a
member of the profession and therefore subject
to Regulation Under the Advocates’ Act
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Negotiating Better Access to Foreign Markets for Professional Service Providers

Step 1:
Decision to improve

conditions for trade in
professional services

Governed by GATS-
WTO obligations

Decision to launch FTA
negotiations including
professional services
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Mutual decision with trade

partner to improve

regulatory environment for

each other’s professional
services providers

N
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May be agreed separately

from trade negotiations —

limited relevance of WTO

rules and obligations on
domestic regulation

Step 2:
Processes required to

give real effect to

political commitments

Negotiations covering
improved market access

...may
include

parallel track

for

[
\ 4

Negotiations covering
domestic regulation and
mutual recognition issues

’:’
...may
include.

~
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Step 3:
Detail of agreements

required and responsible
authorities

4 \
Specific sectoral commitments
made in market access

schedules
(negotiated by DIT/trade
ministries)
\\ J
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Horizontal commitments on
free movement of natural
persons

(negotiated by Home Office/
interior ministries)

Mutual Recognition of
Professional Qualifications

(usually delegated to
competent authorities for
negotiation)
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&Jor other types of MRA

e.g. Covering standards,
authorisation procedures,
information sharing etc.

(negotiated by competent

authorities)

confer

set

determine

clarify

Step 4:
What these agreements

do and how they are
related

Rights for individuals or
commercial organisations to
provide services in host
country (scope and mode as
defined in trade agreement)
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( Conditions under which a )

professional can enter the

host country and work as a
natural person

(e.g. automatic right to work

L permit etc)

Qualifications needed to
obtain access to regulated
market (full-domestic
equivalent, or limited (foreign
provider)

How market access rights
may be obtained and

:ﬁ withdrawn. Facilitation and

mutual recognition of
regulatory procedures. .
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For sectoral
commitments to have
effect, agreement
requires compatible...

Right to exercise
sectoral
commitments may
require recognition
of...

Not essential but
improves quality of
sectoral commitments
to have this
understanding...



